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●
ユILRe`ht53`heinandestoPPelasauniversalrule。flaw.Reehtsscheil・
,andestoppelcomefromdifferentJurisdictioll8,butservet上esame
P・・P〈〉・・.F・ ・mψ ・phil…phi・ ・1画nt・fvi・w,th・ ・ubjectwhi・hlg
havediscussedisconeerhedwiむhthedynamiesecuriむy・flawwhich
.Ren6Demo9血e,agreatcontemporaryFrellchjurist,putincontrast
α2τ)
wi古hthes亡aticseourityoflaw.Hecu亡sundertheeon》elltiona1
:statementofanantithesisbe亡weent上edem蹴dforlegalsecurityand
'thedemandforlegalchange
.Theconflict,ofwhichRoscoePound
・(128)
makessomuch,is,acoording古oDemogue,aconflictbetweelldemallds
fortwodifferelltkindsofsecurity.Hedisclosestheambiguityof
'th
ephrase``1egalsecurity,,.丁上ereis,first,aconceptionof8ecurity,
'whi・h
・mphaSizesth・status卿 ・Thi8・ ・ncepti・n・fse・u・ityf飾・・s
歌lastingsituatio11.Itcentersaboutthenotiont}1atapersonshould1ユo亀
・bedepr孟vedQfhi8existingriεhtswithouthisoonsen亡・Itiscolユservative
ヒ
{n・verylit…1sen・e・ 「1¶h章・is3伽 ノ彫 ∫泌4〃 θ・B・t・ft・nwム ・・
・w6sreakoflegalsecurity
,wearereferriIlgto層1awdesignedtopromote
businessactivity.Typi・・alofthiskindofsecurityisthehotionthat
一
*ThisisthelastpartofmyresearchpaperwhichIhavementionedinmア
.article``ASqdyinEstoPPe1,,16Shδgaku・tδkyu(TheEconomicReview)3
(1955),p.45n.(1).
(127)Demogue,Lesnotionsfondamentalesdudroitpriv6(1911),PP.63et
suivり81.
(128)Pound,supraatp.108.
、
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one8hallbeproteδtedifonedealswithapersonwhohastheappearance・
ofbeingtheownerofproperty,providedonehasreliedingoodfaith
onthisappearance.Thepurposeofsuchanotionisttomake
transacti・nseasle・.``Thesecuritythusassu・edisaleavent・activity,
abouIltygiventoactiveindividuals.,'Itis,saysDemogue,inthe
spiritofWesternEuropeanlaw.JeromeF・a」 ・k,alearnedAm・ ・i・an
jur1sちaddedtothisstatementthatitisalsointhespiritofAmerican-・
(129)i
sm.ThisiswhatDemogue亡ermss6curit6dNnamique,becauseitin-
citestoact{on.Inanynation,whenithasarrrlvedatacerta{ndeg・ee
ofcivilization,thesp{ritofhumaribe{11gsexpriencesthesamedemallds'
(130)
whichtheIawhastosatiSfγ.Itisprobablethata11suchnations,
havecoMMollandcontemporaneouslegaltechhiquestocopewiththe
busir}esssituationinwhicht}1e・sp五ritofrationalityalldreasollablelless・
isprevailingattheeconomicdemalldofmoderncapitalism.Asajural-
postulateofanycivilizedsociety,menmustbeabletoassunlethaむ
thosewithwhomtheydealilithegeneralintercourseofthesociety
willact.ingoodfai`h,andasacorollarymustbeableむoassumethat
thosewithwhomthey・sodealwillcarryouttheirundertakings
accordillgtotheexpectationswhichthemoralsentimentofthecomlnu-・
nityattachesthereto.Hence,inftcommercialandindustrialsociety,a
socialinte・estinthesecu・ityoftransactionsasaneconomicinsti亡ution
becomesofthefirstimportance.t、ordCampbellalreadysaidin.
Cairncrossv.L、oゴimer(1860):``Thedoctrineisfound,Ibelieve,in、
thelawsofallcivilizedIlations,thatifaman,eitherbywordsorby
conduct,hasintimatedthatheconsentstoanactwhichhasbeendone,
andthathewilloffernooppositiontoit,althoughitcouldnothave
(129)Frank,LawandtheModemMind(1930),6thprinting(1949),P.222.
(130)David,Trait61釜埴menta壮edeDroitCivilComparξ,P.221supra.See
alsoPound,op.cit.,p.133etseq.
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わeenlawfullydonewithouthisconsellt,alld.hetherebyinducesothers
todothatfromwhichtheymightotherwisehaveabstained,hecanllo右
秘uestionthelegal{tY'oftheacthehassosanctioned,totheprejud{ce
・oftho白ewhohavesogivenfa{thtohiswords,ortothefairinfererユce
(131)
drawnfromhiScondUet.,,Theholdingherecitedrevealsaperfect
coincidencewiむhthethinkingofRechtsschein.Herecomesupamodern
jusgent五um.``ltisperhapsonlyanapplicationofoneofthose
generalprincipleswhichdonotbeloug亡othemunicipalIawofauy
particularcountry,butwhichwecannothell)givingeffecttointhe
(132)
・admini・t・ati・n・fju・tice・"ρn…n町withas・・rance伽t・st・PP・1
andRechtsscheinareintrinsicallythesame,andthattheyconsequently
haveageneralapplicabilitytothelawsofallcivilizednations.
However,theteehniquesthroughwhiehthelegalsystemsofthose
nat五〇nsdealwi右hthecommonproblemareinrealitymoreorless
different,becausethesamepostulatesofjusticecanbesatisfiedto
(133)
someextentbyvariouswaysandmeans.Itistruethatthetaskof
comparatist8istoexamilleiftheunifieationofvariouslawsispossible
withinlimits.They,mustnotstartapriorifromthemotivethat,
withabiむofgoodwish,theunificationisnowpossible6TheIagislature
isno亡almighty,anditcannotimposeon∫uristsandthepeople亡he
solutionswhicharerepugnanttothem;thegoodwishdoesnotalways
exist,andtheadvan晦gesoftheunificationmightnotdeserve,inthe
eyesofthepeople,sacrificeswhichitwouldimposeo耳 、them,and
abandonmen七 〇fthoseruleswhich,intheactualstateofaffairs,apPea・
tobejustifiedinonecountrybyreligious,moral,economic,socia1
。。n。e蜘sp。ed。minantth。 。ei鑓{)Withinth。,elimi幅ti。n,th。 。e。 。e
(131)CitedinRiezler,a.a.0.S.65f.
(132)HalifaxUnionv.Wheelwright(1875),Cop】 詮ofExchequer,sjudgment
citedinRiezler,a.a.0.S.66.
(133)David,supraatp.221.
(134)Ibid.,P.171etsuiv.
巳 重
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P圃i餓1butn・tid・ ・1・gi・・1P・ssibiliti・sb・seek・b・tterl・gi・1ative
(135)
solutionortoenvisagetheunifi{"ltionoflaw.
Therefore,theuniformtreatmentofthepresentsubjectwouldbe
dangerousunles8itwereacoompaniedbypolicyconsiderationofmnゆ
legalmateri団【sinvolvedtherein.Enne㏄erus・NipPerdeyproper]ysaidr
・`ItistOool】e.sidedajudgmenttoaser・ibe ,onprinciple,allthe
consequen・est・theRechts8chein,becausemany・the・enti・ely
differentgrounds,especiallypressingneedsoftransac古ions'(soincase■
ofmoneyandb(}arerpapers)orthespecialimportanoeoftheinterests・
inconなoversy(soincaseoflandownershipandotherrealI)roperties)飽
evelleth{calviewpoints(1egitimacyofaehildfromputativemarriage>
(コ36)
andsoonhaveintervenedorevenprevailed.,'Ononehandthereare
manycaseswherenoRechtsscheineffeetisgiventoanap]pearanoe
(137)
whichhasheencreatedwiththeaidoftherealowner.Ontheother
hand,anappearanceforwhichthe .realownerhasnotgivencau8e、(138)
doesnotinfrequentlytakeIegaleffect.Howeverubiquitousthe
demandforsecur五tyoftransactionsmaybe,1egaltechniquesof
handlingithavesorecogPizableVarietythatthe・formulation.
ofageneralprinciPleapPearsoutofthequestion・ 、Inthisrespect,
greatimportanceshouidbeattachedtoacloseinquirycasebyα 鵜e・
int・th・sestatut・・y・u1・swhichp・ ・vid・f・・the・equi・ementsftnd
(139)
consequenoesnecessarytofoundRechtsschein.Muchmore,whena
し
(135)Ibid・,P.221.
(136)Enneccerus・NipPerdey,工 £hrbuchdesB茸rgeτ1ichenRechtsIErster
Halbband,AU8emeinerTe∬(1952),S.305f.
(137)Ibid・,S.305Anm.9.
(138)IbidゆS.3C5Anm.10.』
・(139)Prof
.Eichlerinhisabovecited】etteraddressedtomesaid,``Wasdie
Rechtsscheintheorieanbetrifft,sobinicbderAuffassung,ldasssicllein
allgemeinesPrinzipnur.mitVorsichtundEinschr邑nkungenaufstellenI蕊sst,
dennesmussm.E.anHandjedeseinzelnenRechtsins出utesundjeder
einzelnenVorschriftgeprUftwerden,welcheVoraussetzungenundWirkungen*
愚
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・・mpa・三8・nbetween,diffe・en亡1egalsys亡ems・・mesi珈qqes亡iΩn・nthe
world。widebasis.Thereoperateundoubtedlydivergentinterests,sbci滅
andeoonomic,acoommodatedin亡hebackground8.
Nevertheless,lwould工iketocallyoura伽ntiontooneimpor紬 古
chara(teristicofthetheoryofRec1〕tsschein.Itisaconsiderabledegree
offlexibilityshowllbythetheoryundercircum8紬ces,or``rubberlike・
elasticity,,(``kautschukartigeBeweglichkeit',)bywhichJacobicharac・・
(140)
teriz6dtheIegalthinkingofRechtssehein.Ifwecautious工yand
properlyappliedeveryぞons亡ituentelemen亡ofsuchelastictheorytoa
nu血berofseeminglyexceptlonalcaseswhichwereproducedbyEn血 ㏄,
ceru8.]NiPperdey,weshouldprobablyfind亡ha右theyarenoexcept三 〇ns
tOagener江lpr加cipleOfReohtSSchein・InthiScOnnectiOh,itSeemSt(>
me,theflexibleconstructionofNaendrup,sdoctrinemayprovebest
apPlicableto測 【ldbes七'qualifiedforthoseborderlille(mses,because
hisanalysisofaR㏄htsscheilloperatingtoiPdividualslnbusilless・
transac・tions藍sbasedonwe11・groundedピdistinctionbetweehusualand
unusualrequirement8.Thedecisivetestofthisdistinctionisofcourse・
ajuralpos加13teof``goodfaith,,(Treuz〃zdGlauben)or
.whatJ
Naendrupca11ed``reasonablenessandfa五rness"(Zwecle〃2～is.sigkeitund
Billigkeiの.Itcanbesaidwi亡hassurancethat亡hetheoryof
Rechtsscbeinisnotdesiglledtogroundanexcessiveuniformitアonthe
I}rocrusteanbed.Itratherserves亡oelucidate亡hegroundsofwhat右he
traditionaljurisprudenceexplainedawaywithi亡sfavor芝亡eremarks:・
(141)
、"Thi・i・…1…ndth・ 亡i・恥 ・xcepti・n・"MUll…E・z厩hcriti・ized
thetheoryofRechtss曲einfrom'hfsstandpointofinterestjurispru・
*f護rdieAnriahmeeinesRechtsscheinsinBetrac玩kommen .Insofernstehe
ichdervonEnneccerus-Nipperdeyge伽ssertenAng葦chtnahe.,,Seealso
Eichler,a.a.0.S.102.
(140)Jacobi,``NeueAngriffeaufdieRechtsscheintlleorieim馬v6rtpapjerrecht,,,
ZHR99,S.5supra.
(141)Jacobi,DieTheoriederwinenseτkli加mgen,Einteitung.
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dence(1n'teressenj%ri.sPrudenz),saying,``Thetheorytakesnoheed
t・thep・i・inte・eStWhich・the・pe・s・nShaVeinthei・P・Siti・nSwith
(142)
・elati・nt・therep・es・nt・・",buthisa・gumentis,n・d・ubt,・ffthe
point.SupPosethe``ostensibletrader,,doctrineshOuldgo80faras
toputanostensibletradersoprivilegedastoemploytherightto
・demandthestatut・・yinte・estattherate・f5%(inst・ad・f4%)f・ ・m
theothercontractingparty(Art.352HGBandArt.246BGB).It
wouldruncountertothespirit'ofthetheoryofRechtsschein・tlhe
lpostu工ateof`・TreuundGlauben',includedinthistheorydoesnot
pe・mitan・stensiblet・ade・t・inv・kethep・inctple・fRechtsscheinto(143)
theotherparty,sdisadvantage(Arts・157and242BGB).Inthis
-respect
,itisnotonthesametrackwiththeAnglo・Ameri(mnlaw
whichgivesasimpleandsufficientreliefinestoppeltomeetthe
(144)
testofequity.
・LegalreliefinestopPelhasoftenbeencomparedtotheGerman
doctrineofVerωirkung(forfeiture)byGermanjuristswho'were
stickingtotheconceptualistiejurisprudence。Theygraspeditasa
defensetoanactionarisingoutofalegitimateclaim.〕Forinstanoe,
Pl.(thecompanyAンgivesDef.(B)1000sharestosecurethesame
sumofloanfromtheIatter,anddeliverstohiln10certificatesin
whichAconfirmsthatthesharesarea11paidin,thoughtheyarenot
infactpaidin。Latertheliquidatorofthecompanymakescallson
them,butBrequestshimtostrikeofftherolloftheshareholders.
HeldthatPLisnotallowedtomakeanallegationthatthesharesin
(142)Mifller-ErzbaCh,　 DieKundgebungen三mfremdenInteressenbereich,,,
Jher.Jallrb.4711.Folge,s.265fsupra.SeealsoMtiller・Erzbaeh,Deut-
schesHandelsrecht(2!3Auf1。1928),S.456.
(143)Riezler,a.a.o.s,ユ67f.seea】50J.v.Gierke,Handelsrechtund
Schiffahrtsrecht,S.5gff.supra.
(144)Riezler,a,a,0.S.168.
o
「RECHTsSCHEINvERSUSESTOPPEL(Kita)-41-
ractionisnotpaid・in;}1e層is'estoppedbyhisowncontradictoryrepre8en。
繍ionintheoertifi(凱 亡es.Buti亡isnotalwaysthec磯with
。estoppe1.Substantiv臼oradjectivedefense(Einredのissometimes
grantedt・theplainむiffsinacco・dancewiththedoctrineofes亡oPPe1.
Therefore,thedoctr三neofVerwirkungmaybesaidtobemorerestricted.
Itisaspecialcase・fthep・incipleof"veni・econt・afactumproprium"
〈n・ ・n・ ・ughtt・d…9・t・f脚 雌8・wnact)・ ・"T・euund
d46)
Glauben,,.Themostむypicalexamplescanbefoundlncaseswherea
1・giti皿亡ecl・{mi・p・ef…edt・ ・1・t…wb・ ・eρP1…fl・p・e・ftim・
・orofstatuteofli血itationsissetup( .Ersit2u〃9,y〃 ブd〃 〃ngAus-
sci」lelussアrist).Onecandefendhimselfaga度nsthisplai}}tiffbya
・1)leathattrialisbarredbecauseofprescr:ption
,negativeorI)osi亡ive・
ThismaycertainlyunderliIlethefactthatVerwirkungissomewhat
(147)
similartoestoppel,bute8toppelshouldfairlybeeomparedwiththe
m・ ・ec・mp・ehensivethe・ ・y・fRechtss・hein・ 、Thejuxtapositi・n・f
estoppelandRechtsschein,Ibelieve,isnotinappropriate.Myre翫soning
is亡his.In凸efirstplace,theprincipleof``TreuundGlauben,,seems
ltoobroadtomatchestoppel,and,evellifitwereconfinedtothe
'technicaluse
,itseemsstillbroader伽nestopPel,becauseitoperatesas
・ameansofinter脚tationorrefor血ationofcontractualintentionand
(且48)
・ofactualperformanee.魑Thep血cipleinthelatむersenseshouldnotbe
invok(…duntiltheotherruleswhicharemoretechnicalgiveplacetoit.
ThetheoryofR㏄}】tsscheinhasitsproperplacepriortosuchabroad
p血clpleandistiedwiththesame・Secondly,thistheoryactually
(145)Ibid.,S.66f.
(146)Enneccerus・KipP・Wolff,LehrbuchdesBUτgerlichenRechtsIzweiter
且albband,A]lgemeinerTei1,(1955),S.989.
(工47)David,supraatp.135n.〈3).Cf.Dargent,Uneth60rieoriginaledu
droitanglaisenmatieredepreuve:iad㏄triコede1,estoppel(Th¢seCrenoble,
1943).
(148)]EichSer,a,a,0,S,93,『
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inbludesthedoetrineofVerwirkung.WhereaweakRechtssc'heim
・xp・eSSedin
.anactual脚ssi・n・rin・nun・nf…ed・laimh・ ・beetS
就・・ngth・n・dbylap・e・ftim・ ・P・ ・itiv…n・gativ・pre・ ・rilPti・nwil正
ari8eonthepartofthepossessorortheobligorifhehagactedi】■
9・・dfaithi'49'Thi・脚i・ ・1・一 ・d…n醐 ・n3t・typi・alapPlidati・n
・fth・th…y・fRecht・sch・in・u・h・ ・thatt・ ・t・ip・pitPre1・ti・nin
whichtheorigimlowner,〕middle・man,andbOnafidethirdperson
stand.butasc・utinyintothecaserevealsthatthesecondandthi・(l
PersonsapPearintheongandsamepersonofthepossessororofthe
gbli9・・… 伽t、 面 ・man'm・yheli・bl・f・unju・t・n・i・㎞ ・ntth・ugh
theorigin記ownerwfllnotbeallowedtobringanactionagainsthim.
forsuchunjustenriehment.T}1i8faet8uggeststhatonewhQisfavored
withprescriptionisunderanunenforceableobligation(ムraturalobli-
gation)・
Whilethedoct血eofestoppelhasbeenwellknowntoEuro脚.
ju・ist8,thethe・y・fRe・htsscheinhasneve・influencedcommonlaw
。・ubt。i。・.TL・main・eas・nf・ ・thi・i・th・titi・n・ 古v・・y1・ng・in・e-
thetheorywasestablished,andthat,at ,1eastat亡heoutse右,the
protagonistsconeentratedt}1eireffortsonahist6ricaltreatmentofthe・.
(150)
subject,hacingbackto凸eoldGermaniclawofGewere.Itisquite・
naturaltLatsuchaconventionalismintheinchoatestudyofRechts・ ・
8c}ユeinhadnocrushingeffectonentirelydifferentlegalsystems,In-
thiseonn㏄tion,theyshouldhavehig}11yappr㏄iatodOertmann,s・
warningthatwouldopentheireyestot}leR㏄ht8scheineffectsinthe
fieldofcommerciallaww㍗ichhasaninternationaleharacterinspite
(149)Naend川p,冶6verj義hrungalsRec取sclleillswirkung,,(1925),Jher.Jahlb.
75」S.237ff.;``ErsitzungaIsR㏄htsclleinswirkung,,(1929),Reichsgerichts-
pmxisim'deutschenRechtslebenIII,S.35ff.SeealsoWestermann,a.a.
'
0.S.228ff.
(150)Naendrup,``DieGewere・Theor葦en,,(1910),RechtscheinsfoごschungenHeft
2.
●
o
、
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(151)
・fitspa・ticμ1arqualityasanati・nalhw・H・weve・・itmustben・nd
thatthetheoryofR㏄htsschein・ha89reatlyinfluencedtheothercivil
law・・unt・i・s・{聯・洲yF・ancesndltaly・
IV.Freh`h`oonterpart:1ath60riedeI,appare腋ce.F距mceha810ngmain.
tainedtheo1(斗Frankruleof　 血eublen'aPointdesuite',・Thisrule
comeS・from14sais伽,theFrenchcounterpartof4ゴ θGew〃 θ;
therefore,i亡isequi▽alenttotheGermanicruleof``HamdwahreHand,'.
91tfindsexpressioninArt
.2119Codeαvi1.Again8tthi8his亡orical
background,むhedoctrine,ofbonafideacquisitionofchattelsi8groundgd
ontheac加altextofArt.2279whichsimPlyreads``laposse8sionvaut
t並re,,lInthe血iddleof比eeighteenthcen加ry,Bourjonfound古he
rationaleoftheArticlein``las壱curit6duoommeroe　 ,andsuggestedし
亡hattheArtiele曲ouldrequireaqualifica七ionthahtisonlyabona
(102)
fidetr3nsfereewhogetsagoodtitle.Planiol・Ripertthu8commen亡ed
・nth・A・ 施1easf・ll・ws・ ・「Thisp・esu血μi・n'・f昂 ρプ・捌6'6isa
(153)
productoftraditionandbonsens,,.Lath60r・ie4θ1,apParenceis
derived丘omsuchaprodu6t.ThefirstworkonthisHneisJonesco,s
``Leseffetsjuridique8de1,apI)arenceendroitpriv{…,,(1927).Then
cameLaurenガs``L,apparencedan81eprobl6mede8qualificationsju-
ridiques,,(1931)WhiohIhavealreadymentioned.Itmus古bepointed
outtha亡FrenchIawyer8regardtheproblema8``unph6nom6nepa亡ho.
logique,,ofthem、odemIaw,saying``lathξoriedel,apparenc6n,estpas
(104)
ulleplanchedesalutausagedesξtourdise七desn6g五genoe.,,They 　
haverecoursetothistheory,notforthesakeofit8dogma1謹csbu亡
ratherforthepurposeofjust五fyingmorepersuasive1アthedecided
(151)Cf.David.oP.cit,,P.182.
(152)Planio1∴Ripert,Trait6pratiquedroitcivilfrancais,TomeIII(1926),
p.365etsuiv.
(153)Ibid・,P.356.,
(154),Voiriロ,Dalloz(1929),2,82.
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caseswhic1】havebeencollectedby　 arretistes,,,suchasthoseconcerned
(155)
withthevalidity・ofacontractmadewithanostensibleheir,amdofaロ
paymentmadetoapersonwhopresentedabillofexchange'witha
(156)
坤 ・ ・igr・atu・e・H・w・v…there・・e・・m・di・pute・ast・Wh・th・ra
eoneubinehasarighttorecoverdamagesforherman,鼻deat1】,and
.(15t')
nowadayssucharighttendstobedeniedbywhiIejudiciald㏄isions,
ontheotherhanditissubmittedopthebasisoftheth60riede
,
1,apparencethattheownerofabusinessisliablein``qua8id61it,,for
(158)
debtsincurredby ,hismanager.AccordingtoCopper・Royer,thedis・
cussionof1'apParencetakesplaceincases・fmistake(1'erreur).Am
apParentp・w・・c・n・e・ultf・ ・m・ce・t・in・i・eumst・nce・ff・ ・twhi・hi・
misleadingandwhichdoesnotcorrespondtoalegalreality.Sucha
d㏄el)tiveappearanceisutilizedingoodorbadfaith.Onewho
P・ovokesthemistakemayactwithaf・audulentintentioninhisown
interest;hemightalsohaveactedinn㏄ently,ormightevenhave
actedonlyforhisp・incipalwithagoodorbadintentwhichmight
giverisetoun.iustenrichmentonthepartofthelatter.Themisuse
of'anapparentrightputsinconflicttwointerestswhichshouldbe
equal】yrespected,theinterestoftheprincipalononehand,andt}le
interestofthecontractingthirdpartyontheother.French .iurispru.
denoehas.proveditselfextremely}lesitantinthe801utionofsucha
problem。]Forthemostpart,judicialtribunalsstuekto.sostrained
o・'sofar-fetchedaninterpretationthattheyaskedthemselvesifthe
principalhascommittedafaultoranegligenoesufficientlygraveto
misleadthethirdpartyandsotomakehismistakeeasilyexcusable.
(155)Laurent,oP.cit.,P.226etsuiv.;Dalloz(1931),1,43.
(156)Laurent,op.cit.,p.155etsuiv.
(157)Savatier」Dalloz(1924),2,145;Roux,Sirey(1927),1,273;Voirin,
Dalloz(1929),2,169;(1930),1,49;(1931)2,57;(1932),2,88.
(158)Voirin,Rev.trim.dr.civ.(1931),301.
'
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A右this画ntth・th…y・fl'apPa・en・ewasint・ ・du・ndint・theF・ench
jur1sl)rudenee,andprovedcapabletogiveabetterreasonforalimited
numberofcasesinwhichthecourちforthebellefitofbonafide古hird
I)ersons,heldliabヌetheprincil)alwbohadnotcommittedsuchalgras・e
f。ult。 。。glig。n。8159)N。wthi,th。。。yi、in,t。adyp。。9。e・s,・… ・h§・
thatitisapPI{edtotherequirementsandconsequencesofI)utative
(160)
marr五age.TheIastdeveloplneutseemstobecloselyrelatedtothe
(161)
Italianteo2・iade〃,aPPa7en2a.
V.Italian`ounte叩art:lateoriadell,apParenza.Themoststrik三ng.influ-
e・・ceoftheGerma[n"Rechtsscheintheorie"canheseeninltaly'sa(蛆emic
world.The8talldard・bearerofth{stheoryisLMossawhohaslong
espou8ed亡hedoctrineof1'apparenzainthefieldofcommerciallaw,
startihgwithanexcellentworkon``IIregistrodicomlnercio"(commer・
cialregistration)(1921).Ofeourset}1erewasastrongoPpositionto●
suchacomparativemethodofstudy,becausetheItalianlega11】istory'
hasIユeverkhownanythinglikedieGew〃efronlwhichthe'``Rech亡s・
(i62)
sc}ユeillt}…eorie,'isderived.Butthegenesi'softhistheoryisonething,
andthepre・Kentcoutentofitisanother.T}1eIatterisundoub亡edly
designedt・explainm・rep・ ・perlンwhatisn・wc・mm・nlycalledthe
principleofgoodfaith(``ゴ1principiode〃 α 」クtiblica/ede,つ.Since
Germancivillawhasalandregis亡erforthe``Rechtsscheintheorie,,,Italian
commercialIawmaywe11havea声raderegisterforthe``teoriadell,a]p
parenza,,.Inaddition,itis翫foregolleeonclusionthat右heGerman
systemofcommercialregistrationoriginatedin``ma右ricula,',aguild。
(159)CopPer-Royer,Trait6desSoci6tes,TomeII(1939),PP。31-91.
(160)Gallardo,Leroleetleseffetsdelabonnefoidans1,annulationdu
mariageendroitcompar壱(1952).
(161)Ibid・,P.8n.ユ.、
(162)Stolfi',L/apparenzadeldiritto(1934),P.41.
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(163)
血ercL顕tregisterofthemedieva11taly.Itseemstorr.e,however,that
:theItaliantheoryof・1,apParenzahasbeenconsiderablyinfluencedby
thepoliticalideaoforganizatiQn.A8carellisaysthatitisdesignedto
(164)
】meetthedemandofpolitics(esig6nza主x)1itiea).Thミsmeansthatthe
Sndividualinterestofarepresentoroughttobeprecededbythegeneral、
interestofthepublicwhoreliesingoodfaithonhisrepresentation,
because,onceapersonrepresentedthathislegalpositionwouldbe
transferredtohissuccessor,therepresentedthingshouldnotbechang.
edbyaposthumousact(1,azionepostuma1)onthepartoftherep-
resentor,butit8houldhaveaneffectonthepublica8itapPearsto
(165)
ホhelatterゼThisideasavorsofasortofpoliticali(leologyprevailing
inthethenItaly.T .hus,variousacts,suchassigninganegotiable
instrument,ob面11ingamembershipinabusinesscompany,andgiving
anauthoritytoanagent,amanageroranemployee,camewithin
thescope・fthethe・ ・y・f1'apPa・enza.Thistheo・yc・veredallsuch
actswith●thellewlegalconceptof``attocreativo,,(creativeact),
dismantlingthemoftheconventionalconceptof``nego2io9伽 ・
(166)
ridico,,(legaltransaction)imbuedwiththeso-calledwilltheory.A
creativeactistoorgapizeacommunityinwhichthepublicinterestis
predominant.In1937Mossamadepubliohislong-rangeworkentitled
``DirittoCommerciale,,,inwhichheemphasizedthenewprincipleof
1,apparenzagiuridicaasoperatingbetweenstatutelawandindividual
willin,them(》dernsoeietycloselydependentuponbusiness
(16了)
enterpri8es.Insuchahighlyorganizedsooiety,sayshe・itisquite
(163)Ri就elen,Untersuchungen廿berdieEntwiddungdesHandelsregisters
(1914),S.ユf.
(164)SeeStolfi,1㏄.cit・,P.30.
(165)Sotgia,ApPareロzagiuridicaedidhiarazioneallageneralita(1930),PP・37,
150e187.
(166)Sto】fi,1㏄.cit.,p.S.
(ユ67)Mossa,DirittoCommercia16(1937),P;6.
ひR耳CHTSSCHEINVERSUSESTOPPEL(Kita)-47-
・・t}aturalthat出eco11㏄tiveinterestaccommodatedinthepublicreli紬ce
-shouldI)recedetLeindividualorpersonalinterestonthepartof
(168)
anentrepreneu・whomadeapublicmanifestation.However,伽re
i8stillastrongopposiむionto .theeffectthaガ``demandsofbu8ines8
t・ansa・亡i・n・"(leesigen2edelcommercio)・nd``P・ ・亡ecti・n・f・bO・・a
fidepe・s・ns"(latutela4θ 〃a伽 〃afede)a・6indeedfav・ ・ite
Temarksmadebyrespectablejurists,buちin8ub8tance,nothingbuむ
・merewordswhieh七heym3yeasilypervertto館ustainjudici昂l
pdecisionscontral6gemullderthefascinatihgnameof``1a・teqriadelra]p.'
Pa_・ ∫169'Thi,q。iti。{、m,a,it,㏄m,,。。 。 f,。m'th。。nf。,i。P。fthe
イ`teor三adeU,apParellza,,wi右ht}ユe'607ゴσde〃adichia2・agio〃e(theso●
・ca11edrepresentatioptheo・y).Oneofthea鵬gonistssaid,"The
Teprese漁tiontheory,whichprotectstherepresenteebutwhichsacrifices
therepresentor,istempβredbytheteoriade〃'aiアldame",o(the
Ver亡rauensprinzip)w}1ichfin丑slittlesul)portamqngus.OneInaysay
楓t]F,・ 士・p・e・ent・施np・ev・il・ ・v・・th・wiU,㎞u・ ・th・1・w・h・uld
thinkmoreofthecertitudethanofthetruth.But,incaseofthe
disc・ep鋤cybetwee血the古woelements,hecannot,withouttheothe・,
giveeffec七toanapPearanceofthewill(aPPtZre"2adellaび010漁),
because,otherwise,hewi11venturetofomentthebad蜘honthepart
っft}lerepresenteebynotfavoringthebadfaithonthepartofthe
r170)
Tepresen亡or!,Butwenlustnotforgetthat.t}1eRechtsschehユeff㏄tof
`anapparelltintentionisqualifiednoton1アby古he
、VertrごzuensPrin2ip
butalsobythey〃a〃ass〃"g3、 ρプin2ipaswehavealreadyseen.ヘ へ
VI.ApPli`ationofthetheoryofRechtssくheintoJapanese巳aw5.I」astbut
(168)Loc.citg,p.36.
(169)Stolfi,10c.cit。,P.14.
(170)Stolfi,Teoriadelnegoziogiuridico(1947),P.103.By止eway,Iowe
Prof.Sfolfiagreatdebtofgratitude,becauseIhavereceivedth(『bookhere
citedwithcomplimentsoftheauthor .
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notleast,Japanisamongthosenationswhohaマelearnedverymuch・
f・・mtheth…y・fR・ ・htss・h・in.Th・fi・shel・vant・aseinwhi・hthα 幽
Sul>remeCourtappliedthethinkingofRechtsscheininaccordance・
withstatutoryprovisionsistheso・ca11ed``tanomoshi。k6,,case(Oct.30,
193q;C3seNo.703).Tanomoshi。kδisafinancialguildformu加al
(171)
aidwhichhasbeenpeculiarlyrecognizedinJapanesefolklaw.Itis
historicallyinterestingasaprecursorofthemodernizedmul'in-kaisha'
(172)
(nutualloansandsavingsbank)oroftheinsurangecompanies.Inthσ
presentcase,thepromoter,atthetimeoftheformationofhisfinanciaI
guild,usedtherespondent'sname,withhisconsent,inguildsmen,s
passbOoks,rel)resentingthattherespondentwasmanageroftheguildジ
sothatthepromotermighteasilyobtainalicenseandmelnbersforhis
organization.T}1eapl)ellanちamemberoftheguild,contendsthat,・ ・
accordingtothestatu亡esoftheguild,tllemanager幽shallbejointlyand-
severallyliablewithtbeothermemberstopaybackthetotalamount・
ofpremiumspaidinbyeaehguildsman.Therespondentdemursthat・
heisneithermanagernormemberoftheguild,notaguildsmanin
any賄nseoftheword,butthathesimplyallowedthepromoter,only'
once,tousehisIlameasthenameofthemanagerofthebusiness,.
althoughthemanagershouldbeappointedfromamongtheguildsmen
subjecttothestatutesoftheguild.TheSupreme .Courtheldthat,-
whereas(1)accordingtoArt.109CivilCode,whereapersonhasheld
outtothirdpersonsthathehasconferredpowersofagencyonaヱ ユother
person,heisresponsibleforactsdonebctweensuc}董otherpersonand
thethirdpersonswithinthescol〕eofsuchrepresentedpowersof
agencY,and(2)accordingtoArt.(15CommercialCode,whereaperson
(ユ71)Nakata,　 Tanomoshi-kdnoKigen,,(TheOriginQfTanomoshi。kO),
HoSeishi-ronshti(StudiesinLegalHistory)vo1.III(1943),p.18etseq.
(1フ2)Takayanagi,supraatp.xviietseq.
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who・isnotamemberofagomei・kaisha(acompanycorre写pondingto
par加ership)actshlawaycalcula亡edtoinducethebeliefthatheisa
member,heisliabletoathirdpersonactingingoodfa三thasthough
hewe・eamembe・,therefo・eitisinthesp五ritofthelawthata
person,whorepresen亡edthathewouldbeliableforalegaltransaction
orwhodidanactwhich五mpliedsuchaliability,shouldbelfabletσ
theo凸erpersonSwhorelied
、ingoodfaithon仙erel)resenta亡ionor右he
actwhetheritbet・ue・rnot,sothatthesecurityoftransacti・nsmay
beguaran亡eed.,,Prof.Komachiyaanllotated右hisdecision,InakiIlgit・
dearthat{右wasasucce8sfulapplica亡iollofthedoctrineofestopl〕elbア
。ep。el。nt。ti。nwhi。h。,igin。t。dinEn91i,hl。燈3㌦ ・936P。f.1。w。
madepublichiscomprehensives加dyofestol)pelonthesamelinesas
(174)
Bowerdid.Moreover,hesuggestedthat亡his圏pri皿cipleisasortof.
theoryofRechtSschein,althoughhedidnotproceedtoacomparative
(17b)
s加dyofthetwo.
Bythistime,the"Rechtsscheintheorie"hadh㏄nknowntσ
Japan,becauseDr.Tajimahllhfs・`Mimp5192LjδnoKehkyO',(A'
S加dyofAr亡.192C五vilCode)(1933)右reatedofthebonafide
acquisitionofamovablepropertyonthebasi80ft}1esamet}=eory.
TheBonaFideAcquisitionarticleoftheJapaneseCodesaysthat・a、
persollwhohlgoodfaithandwithou亡faulthaspeacefullyand,ol)enly
commellced'possessionofamovable``immediatelyacquirestherights
exercisedby}1imselfoversuch.movable,,.He早ce㍉vh就h励dbeenpopu・
larlybuterroぬeouslyknowhas``instantaneou8prescription,,.But
acquisitioninthis'wayinvolvesnoelementoftime,whiletimeisan
(173)Hanrei・minji-hδ(AnnotatedCivil■awCaseDigests)(1930),P.346et
seqq.
(174)Izawa,Hy6ji-kδinoK6shin-ryQku(PublicReユianceonMisrepresenta・ ・
tion),citedsupra.一
(175)Seeibid.,P.8.
■
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essentialelementofP・escriptiop.ThetheoryofRechtsscheinwas
inv6kedtoeliminatesucherroneousview.Itwasfurtherintroduced
byDr.N6tomiintothesphereofJapanesecommerciallaw.且is
magnum・opustitled``Tegata-hδniokeruKihon・riron,,('TheBasicTheory
.■
1ntheLawofBnlsofExchange)wasdedicatedtothisattempt.
Therehecontendedthathecouldno右agreetoProf.Izawa,satte】ml》t
atapplyingthedoctrineofestoppeltoJapaneselawobviouslyin。
(177)
・伽ncedbyG・ ・㎜nl蹴F・ ・mth・sam・hi・tg細1vi・VyP・inちK
・OkagawaboldlyappliedtheGerman``Recht8Scheintheorie,,overthe
wholefieldofJapanesecivillaw.]Eedidnotonlygroundthe
(178)
《`tanomoshi-k6,'caseont}1etheoryofRechtsschein
,but.alsoindicated
・t}lepossiblescopeofitsapplicationasfollow8:(1)bonafideaoquisi。
tionofamovablepro】perty,(2)prescriptiρn,(3)represelltaホiollof
lintention
,(4)apparentauthority,(5)bill・ofdebt,(6)negotiable
(179)
instrument8,(7)adjudicationofdisapPearance.Forconvenience'ssake,
Iwouldliketorearrangehi8illust】nttionsforthefo皿owingIis重.
Provisio〃 εo/theC勿'1Code.
1.Artifieialexternalfacts.
1)Registrationofconveyance(Art.177).
2)Reg丘strationofincorporation(Arts.4511,4611>
3)Registrationofmarr1age(Art.748).
4)「RegistratiQnofmarriageproperty(Arts.756,759).
'5)Adjudlcationofd五sapP
earance(ArtS.30,31,32).
II.Naturalexternalfacts.
(176)Sebald,s腿praatp.44n.14.
(177)Nδtomi,Tegata.hδniokeruKihon-riron(TあeBasicTheoryoftheLaw
ofI3illsof]Exchange),P.379.
(178)Okagatwa,``HyδjinoKδsh血・ryoku,,(PtzblicRelianceonMisrepresentation)
(1941),1Hδsh6・Kenky西(TheReviewofLawaadCommercialSciences)2.
〈179)Okagawa,``Shih6ni・oke坦Rechtsschein・h6riuoTenkai,,(Developments
oftheTheoryofR㏄ht3日che葦n、in走heFieldofCivilLaw>(1934),4Hδsei-
Kenky謹(TlleReviewofLawandPolitics)2.
、●
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ユ)POSSession.
a)ApparenりOSSession(Art.18611).
b)T・ 蹴sfe・・fam・vablep・・perty(Art・178)・
2)Apparen亡ownership.
a)Bonafidepossession(Art.1861).
b)Bohaf五deacquisitionofamQvableproperty(Arts.192,193,
194,19与.
3)Prescription(Arts.145,146,147,158,159,159・2,160,161).
a)Acquisitiveprescription(Arts.162,163).
b)Extinφveprescription'(Arts.126,167,168,169,170,171,172,
b
173,174,174--2).
4)Declaratiρnofintention(Arts.93,94,95,96).
5)F・ ・udu1・ntmi・・ep・e・en七・ti・nln・組・by・nin・,,・p・it・t・戴 脚 ・n(A・t.
20.
・6)Apparentauthority(Arts 。109,110,112).
7)Restricti・nimposeduponthepowe・ofagency(Art.54).
8)Liabil鋤yofa8elf。styledagent(Art.117).
r9)Assignmentofanobligation.
a)Again8ttheparties・agreemen亡 施 古hecOntrary(Ar右.46611).
b)Obligationperformabletoanamedobligee(Arts.467,468).
c)Oblfg島tionperformabletoorder(Arts.469,472).
d)Obligationperformabletobearer(Art.473).
ユ0)Perf・rman・emadet・apersonwhohaε 恥apParen古authoritytO
receiveit.
?
?
?
?
?
?
?
?
?
Bearerofareceipt(Art.480).
Ωuasi-possessorofanoblfgation(Art.478).
Holderofaninstrumentofanobligati6ntoorder(Art.470).
BearerofaninstrumentofanobligationperformabletoaIlamed
obligeeortokearer(Art.471).
亀
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TurningtoJapanesecommerciallaw,thereha8beennothingwritten・.
abOuttlユe.theoryofR6chtsseheinexceptforafewworksonnegQtiable
instruments.Butmyobservationfs'thattherearemanynoticeable・
exalnplesofReehtsscheinint11五sbranehoflaw.Letmeshowsome
(180)
oftLemfromprovisionsoftheColnmercialCode.
(1)Art.12:``Matterstoberegisteredqannotbesetupagainsta.
thirdI)ersonactingingoodfaithuntiltheregistratio耳andpublic
noticethereof}1avebeendulyeffec亡ed;evenaftertheregistrationand
publicpoticeofsuchmattersha'▽ebeelleffected,theycannotbesetupる'
againstath宝・dpers・nwh・f・ ・ 町 ・eas・nablecausehasbeenunawa・e・
ofthem.,,
ThecurrelltviewisthatthisArticleprovidesfor曲enegativeand、
thepositive・publicityeffect(dienegativeunddiepositivePub・
(18、!)
1i2itdtswirkung)ofeommercialregi『tration.Butsuchbilateraltreat-・
mentofthepublicityeffectpassesmyunderstanding,shlce古Lestate-
ofaffairsexistingLeforet王eregistration(rnnot・keascril;edbyany
meanstotLepublicityeffectoftkesubsequentregistration.Isuspect
雌 伽ph・a・e"n・g・ 亡iv・publi・ity・ffect"i・血 ・・ely・ca・ui・古1・.
expressionwhichmakesnosense,㎞useitdoesnotaccount .ferthe・
IegaLprotectiongiventobonafidethirdpersons.Thereasonforthis・
pro亡ectionisnotthatthematterstoberegisteredhaven6tyetbeen.
registereda血dmadepublic,butthattheexistingstateofaffairs・
includesac.Onflictbetweentheseemingandthereal.Forexample,the.
・p卿tm・nt6f・n・wman・g・ ・c・pn・tbe・et
、upa9・in・t・b・n・fid・,
(180)Inrethe亡extoftheCommercialCodeofJapan,SeeTheCommercia】
codcofJapan,translatedbyAttorneyGenera1,soffice,T6kyo,∫apan(19
51).
(181)s㏄,e.9.,M茸 】1eτ一Erzbach,DeutschesHandelsrecht,s.6gsupra;J.v.
Gi・・k・・ ・…0・SS・55-57・ 甜P…Th・tW・auth・rs'・i・w・h・vg・ ・仕 ・・g
.i
nfluenceonJapan'scontemporaryjurists.
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thirdpersonuntilithasbeenregisteredandmade加blic.Thatls
beeause亡h・f・・血 ・icmardager/sti11・emainst・be,anapPa・entmanage・..If
sqchanal)pearanceexi就edontheregister,obemightsaythatthe
legalprotectiongiventoathirdpersonacting・ingoodfaithonit
ambuntsto　 a,'Iegaleffec亡oftheregis古ratioh.Butbot``thepublicitア
effect',oftheregistration.Publieityeffect,fh並s亡echnfcalandsciel1。
tif五・1・9・1・ … 血e・n・th・td・ いegf・ 亡・・edm・tt…canb・ ・et・p・g・in・右.
any掘rd】 ρe士sons,eventhosewhoareignorantofthem,or,inother
wordsヲ 七hlrdper得ons'cannotdenythetru止enteredintheregister.
However,third'personsinthepresentcaseactingood-fai七hon
registeredmatter8whichhaveinfact加rnedouttobeinacc・utate
becauseofthebhangeofmanagers.Therefore,the``Rechtsschein　effect
oftheregistrationi8qui亡einplace・.Theemployersh嵩11beliableto
suchbonafidethi・dpe・sonsfo・hisfailu・etoeliminateanapP{凱rance
ofmanagershipremainingonthepartoftheformermanager.The
Rechtsscheinexpressedintheregisterthusoperatespositivelybutnever
"n,g。亡iv。iY;響S・PPe・e』-PP。 舳,e。f・ ・manug。。ship。xi・t・n・t・n
the・egiste・b血tasamatte・ ・f"na加ralextem飢fa・t".Theun・eg・
iSteredchange,OfmanagerSStillcOmeStotheSamecOnclU8iOnWith
(183)
theabovecase.Shouldtherebenoformerrnanager,thenthefirst
appointementdalnanagereanbesetupagainstabonafidethird
persoD,becauseatransactionbytheapPo五n古eeforeffectingcOmmerclal
transactionsshallbeeffectiveasagainsthisemployereventhoughhe
1㈱notdisclosed ,thefactthatheisactingforhis,employer(Art・504
(182)Naendr叩,`・kechtscheinswirkungenimAktienrecht,,S.935supra.
(183)D6melius,"M.WellspachersVollmachts】ehre,,,ACPl53,S.31supra.
ThisinterpretatiQnenablesustoprecludetheapPlic飢ionofArt.112Civil
Code,a㏄ordlngIowhichextinguishmeΩtofpowersofagencycannotbeset
・p・g・i・tthi・dp・…n・a・ti・ging・ ・df・ith,・1ess舳 曲dpcr・ 。鵬 鴨9
unawareofsuchfact　 throughthe廿ownpegligence,,.
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Commercia1-Code),rTransaotionsre血富ingtobm8andnote8,however.
a,,g。v姻by伽'。ul。 ・fdi・・1・sedag。n。飾 伽 ちif血。m・n・g。r
puthissignatureonabillofexchange,representingthathemerely
actedinhisownnamebutnotforhisemployer,theappointmentof
the.m瓢 聯r伽n・tbesetup .againstevenmalafidethi・dpers・nsr(186)唱
unle8sthatmatterhasbeenr臼gisteredImdmadepublic.'Thelast,tw・
casesttherefore,donotfallwithinthescopeofthe'fitstpartofthe
presentArtigle,whichprovidesfortheR㏄ht8scheineffectofmatter8
yettoberegis亡ered.Onthecontrary,theseoohdpartoftheArticle
prescribe8forthepublicity.effectofdulyregisteredmatters.Itisonly
n珈 ・althatsu・h嘔t・ ・S・・P・・ate"1)OSitiv・ly"・・ag・i耐 町thi「d-
persons.Itcanbesaidwithassuran・e'thatthepublicityeffectis
(18r)
dゆit・lyp・ ・itiv・・
.b・伽 ・e・・v・nif・n・pPea・an・e・fmana9・・ship・till
remainss6meh・wonthepart・ftheforme・manager,iti8aweUk.
Rechtsscheinwhichdeservesnolega1P・otec赫on.・Bu亡 ・suchaweak
Rechtsscheinmaybe'justifiedincertain(msqesf・rthesake・f"・eason・・
ableness,,,suchaswheretheregiSteredmattersareinaccessibletoa.
thirdperson・naccount・fat】 田ffictie・uporanaturaldisasterwith
theresultthatheisignorantofthem.InthiscaLge,hemustraisea・
tw(>foldproofa8t60bjectiveinaccessibilityandsubjectiveignorance
inoTdertorefuteapresumptionthatheisamalafidethirdperson
(188)
("zweifach・widerleglicheVermutecng")・Thus・th・th…y・fRr・
chtsschein(}astsanewlightupontheArticle.Ofcourse,古hereismuch
roomforthedoctrineofestoPpel,butthetheoryofRe6htsscheingive8
(184)Cf.Art.100CivilCode.
(185)SeeArt.8Bi1】sofExchangeAct,Art.11ChecksACt.
(186)JudgmentoftheTokyocourtofApPea1,Mayl7,1921;butseeArt.
17Bi11sofExchangeAct.
(187)Naendrup,ebenda.
(188)Naendrup,a.a.0.S.638.SeeArt.15耳HGB.
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abetteraロswe正forthewholeimpli(ntionoftheArticle.
(2)Art.14:``Apersonwhohasei七herintentionallyorby
negIigeneeregi帥eredinaccuratema古terscannot8e七Upむhei耳acouracy
ofsuchmattersagain8tathirdpersonactingingoodfaith.,,
Theeurrentview・isthatthisムrticle・i8baSedonthe-A血glo-
Ame・ 油nd・ct血e・f・8t・PPe1.But並 脱m8t・ 血ethattLeA・ti・1e
should,atleasむdelegeferenda,applytotheca8eswheretheregistrar
1】asregisteredimccuratemattersbymistake,orwhere8uchina¢curate
mattershavebeen・egisteredonfalseapPlicationbyapersonwhois
no古aparむy‡ot}10sematters,becauseむhepartiesto.such .registered
mattershaveleftthe'i血accuracythereofintact.They8houldbebound
tocorr㏄ 七itasfarastheyhavenoticediホ.Theirf&iluretodoso
m・k・・th・mli・b1・by・ 田 ・・n・fR・ ・htS・h・i蝕.G・ ・mat・yh・・e・tablished
suchasor古ofcustomlawinspiteofthefaeむ 伽t五e・Commercial
r190)
Codedoesnotinclude雛1yarticlesimilartothβpresehtArticle。
(3)TheJapaneseCommercialCodeandtherelatedAetsi血clude
m鋤yotherprovisi・nsihwbichthetheo・y・fRechtss・heinis・bvi・u81ア
reali2ed.Hereisaroughsketchoftheseprovisoins.Seeingthemin
sowideaperspective,wecanmakethebestuseoftheminprac古ica五
aPPlicaむion.
P70ε疹εゴo"30/theCo御 〃lerciごzlCo4θa〃d'heプelated/Lo'5.
1。Commercial .regi8tration(ar右ificialexternalfactsofabusiness
(」91)
Orga重nization).●,
A)Pre・proceduraleffectofapparentregistration.Thisme3ns・
anirrefutablepresuml)tionthatanapparentregistrationis
(189)Kita,　 Sh6gy6・tδkinoRechtsschein,,(TheRechtsscheinEffectof
CommercialRegistr斜tion)(1954),5Sh6gaku-t6kyti(TheEconomicReview)
1,P.1.・
(190)J.v.,Gierke,a.a.o.s.58.seealsoKita,supraatp.15etseqq.
(191)Cf.We1】spacher,supra.
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。。rrect.Th・apP・entregi・t・ati・n・fin…r幅i・n…f
(192)
am.algamati・nhasacreativeeffectinth・f・ll・wingcases:
噸o
a)
b)
??
B)lntra・P
arefutable
COrrect.
'
raiSeaP・0・fthatitis・nco・rect・
C)Extra-procedUral
scheinintherestrictedsenseofth
thiseffect.
コ
Mcurring
trationinbusinesstransactions
a)
??
Rescisslonorpleaofnull{ty・onoertamgroundsls
,ut・ff(A・t・191,am-12C・mm・rcialC・d・)・
A。ti。nf。。nullity…e・c1ssi・ni・preclud・daft・ ・th・
1。p・e・f・ce軸 画 ・d・fti鵬(A・t・ ・1051・1361・
142,4281CoInmercialCode).
R。,。issi・nby.j・dgm・nt・・judgm・ntdec1・ringnullity
shallIユotaff㏄tcertaintransactions(Arts.110,136111,
142,428111CommercialCode).
rocedural6ffectofapparentregistration.Thismeans
　 　 コ
presumptionthatanapParentregistrationls
OnewhodisputessuchapParentregistrationmust
(193)■.
effectofapParentregistration・Rechts●
・w・rdP・ ・vesw・ ・thy・f
BonafidethirdI)ersonsareprotectedfroln　
・d
etrimentonthefaithofaninaccurateregls-
●
,
wh。,e・u・h・pP・ ・ent・egi・t・・ti・nh・・be・nmad・int・n-
ti・n・lly・rn・glig・ntlybyth・ 脚i・ ・th・・et・(A・t・14
CommercialCode),or の 　
・wheretheyhaveleftintactsuchinaccuratereglstratlon
(194)
(Arts.12,931,115,160CommercialCode).
(192)・ ・g・ …al,G・ ・m・nj・ ・i…ca11・hi・effec・"h・il・nd・Wi「k・ng"(cu「ing
。ffect).J.v.Gi・ ・k・,・.・.o.s.57.B・t・eeL・hm・ ・n・H飢d・ 】s「echtll・
Gese】】schaftsrecht(1949),S.33.
(・潜le繍;ldl竺gl:1「覧 la翻濫 謡。£謝 驚;齢.
imHandelsregister,,,ZHR96,S.35f.supra・
,(194)1・・eA・t.931,・ee」 ・dgm・・t・fth・S・p・em・C叫Ma「 ・9・1935;
contra,Judgmentofthesupremecourt,Feb・8・1939・
XI.
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Commercialinstrumental量ties(naturalextemalfactsofabusi・
(195)
nes80rganization).Ac施nlnreliance』ontheirapPearancesis
protectedbyreasonofRech亡sscheinorsomehowontheground
・f・ ・t・PP・1.'
A)噛Extin砒iQnbypreScription.
a)Per三 〇dofprescription(Arts.29,9311,11511,145,
160,64411,67811CommercialCode).
b)Nega古iveprecr重ption(Arts.316,522,566,567,596,
615,626,663,682,683,765,1766,786,798,814Co]m・
mercialCode;Arts.70,771⑧BillsofExehangeAct;
Arts.51,58ChecksAct).
B)Responsibilityforrepresentation・
a)Waiver(Art.838CommercialCode).
b)Sllence(A.rts.26,10011,509,578,595,766℃ommer-
cialCode).
e)Misrepresentat{on(A.rts.28,1751V,18911,1911atter、
part,280--121就terpart,498-2,639,795Commercial
Code;Arts.7,25■Iatterpart,6511就terpartand
II,69BillsofExchangeAct;Arts.10,50Checks
Act).
C)Actioningoodfaith.
a)Performanceln動detothetransfereeofabusine8scon。
tinuingtouse亡he古radenameofthetranSferor(Art.
27CommercialCode).
b)Matte・syettoberegistered(A・t.12Co血merciaI
Code),especiallytransferofatradename(Art.2411
(196)
Commerci江1Code).
(ユ95)Cf.Wellspacher,supra.
(196)Butthecurrentviewisthat　 tllirdperson5"prescribedinA就.24should
beユiterallyinterpretedasirrespectiveoftheirgoodorbadfaith.
一58一
??
d)
e)
??
9)
h)
Iti8notwithinth
detailsoft}1eaboveIis亡.
shOWanotherimPOrtant
ロ コ
1)rOVI810n8r
Prof.MaitanisuggestedthatthetheoryofRechtsscheh・issucces8--
fully・pPli…b1・t・"・tanda・di・edf・・m・ ・f・・nt・actwhi・hh・v・ …u・ed
someofjuristicinterestintheEurol)eanandAnglo-Alnericanliterature
ofcommerciallaw.Inabulkyvolumeent五t工ed`・Yakkan・hδnoRiron,}t
(TheTheoryoftheLawofStandardCond五tions)(1954),heeoncluded
thatastanda】eClizedformW】5{nopenlymanifestedbeoomesirrevocable
by。,a、。n。fRecht、、,he三n。 。nth・g。・und・f。・t。P武7)Thi・i・a
signifieamtpropositionfromtheviewpoint、ofthepresentdiseuss三〇n,al1
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Liability・fas・lf・styledmemb・r・fa。mp町(A・tS.て
鵤,159CommercialCOde).
R・st・i・ti・nimposedup・nth・P・wer・fagen・y6r
uponthedelegatedauthority(A.rts.711,38111,醤
II,7811,261111,70011,714CommercialCode),
Apparentauthority(Arts.42,
.44,262,27111CommerPt
cialCode).
1・iabilityofapersonwhohas・oh8entedtotheuseof
hi8nameinbusiness(Arts.23,198,20111,5317Com。 ・
mercialCode).
Formalismipcertaincomm6rcialinstruments(Arts.
572,602,62711,776CommercialCode).
'
Bonafideacquisitionofnegotiableinstruments(Arts7
205,229,519CommercialCode;Art.1611BiUsof
Exch即geAct;Arts。21ChecksAcの.
eIimitOdscopeofthispapertogointofurther'
Butsomevドo】rdsmightwellbeaddedtoJ
examplefromoutsidethescopeofstatutory
(197)Maitani,"Yakkan・h6noRiron,,(The1"heeryoftheLawofStandard
Conditions)(1954),pp.462etseqq..568etseq.'
REcHT$scHEINvERsusEsToPPEL(Kita)-59-
the血oresobecausetheabsenceofacluetothenlysteryofstandardiz・
edformsh囎foranumberofye珈sbeenoneofthemo8tobvious
ga】psintぬeCommercialCodeofJ直pan.
Jap曲 …mm・ ・dallawisn・w漁y8am・ngth・law8・f・ivili・・戴
pation88ucha8Germany,FTance,Italy,BritainandtheU。S.Itis
highlyprobabletha亡allthesenationsgoon亡hb8anle加ackto右he
extentoftheircolnmonIegalproblems.　Peopleareju8tawakening
fromaself・centeredlegalsleeptoanappreciationofthefactthatwe
(198)
mu8thereaftergoforwardinaworldwhic11.i8increa8inglyone.,,
閥.8.
1.Thi8partofゆepresentpapeτwasrewrittenwithanMucationMinistry
grantina三dofscho】a士ship(``Kagakukenkγii-j「●ose ゐo/oゐ`η,,)fQrthefiscalyear
1956.
2.APabbreviationoftllesamepaperwasmadepublicinProf.Maita臓i,sBei-.
露「蕊gezumσ 謡 θアneゐmun8srecゐ虚,1956,Yuhikaku,Tokio.
3.allcitat董㎝sfromロon・Eng】ishlawbooksaremytranslations.Thata(rcounts
forinfelicities,ifany,inEpglishexpression.
」
,
(198)Rabe】,TheConflictofLaws,vo1.1(1945),prefacebyWi】liam
DraperLewls,DirectoruftheAmerjcan工awlnstit臆te,p.xi、
'
